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JOINT PETITION OF THE OHIO FUEL GAS COM- 
PANY AND THE MANUFACTURERS LIGHT AND 
HEAT COMPANY FOR REHEARING 
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The Ohio Fuel Gas Company and The Manufacturers 
Light and Heat Company, referred to hereinafter as ‘‘Peti- 
tioners,’’ hereby petition this Court for rehearing and re- 
consideration of its order dated April 5, 1960, in which the 
Court dismissed Petitioners’ petition for review of the De- 
cember 24, 1959, order (the subject order) of the Federal 
Power Commission, hereinafter referred to as ‘‘Respon- 
dent’? or as ‘‘Commission.”’ 


While the Court did not state any grounds for its dis- 
missal, the motions to dismiss of both the Commission and 
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‘ of Texas Eastern Transmission Corporation, hereinafter 
referred to as ‘‘Texas Eastern,”’ were based on the asserted 

' ground that Petitioners are not aggrieved by the subject 

‘ order. We accordingly must asume that the Court’s dis- 
missal is also based on lack of aggrievement. 


The broad ground for this Petition is that Petitioners 
‘ are aggrieved by the subject order. The Winter Service 
(WS) rate authorized for the period here involved, Decem- 
ber 24, 1959, through November 15, 1960, is a final rate 
for that period not subject to increase. This is so regard- 
less of the fact that the WS rate will recover revenues 
' some $5,000,000 less than would be recovered for substan- 
' tially the same service under Texas Hastern’s standard 
' yate schedules, a substantial rate preference for Winter 
Service customers, which the Commission’s order does not 
adequately justify and which Petitioners allege is unjusti- 
fiable on the record in these proceedings. Petitioners’ rates 
have not been comparably reduced with the result that Pe- 
tioners are unduly discriminated against and thereby ag- 
' grieved to the extent of approximately $1,000,000. This 
undue discrimination and aggrievement is spelled out below. 


1. Petitioners’ allegation that the authorized 75-cent 
rate constitutes a $5,000,000 preference to WS customers 
in the December 24, 1959-November 15, 1960 period must 
be deemed proven for the purposes of determining these 
motions because Petitioners have been denied the oppor- 
tunity, repeatedly sought, to prove it. (City of Pitts- 
burgh v. Federal Power Commission, 237 F2d 741). The 
Commission order fails to set down any proper justification 
for allowing any preference much less one of this magni- 
tude to the WS customers and Petitioners further allege 
(which allegation must also be deemed proven for pur- 
poses of these motions) that they could show at a hearing 
that such a preference is not justified but is an undue 
preference. 


3 


2. Unless the Court reverses or modifies the Com- 
mission’s subject order, the 75-cent rate authorized for 
Winter Service will be a ‘‘finally adjudicated rate.’’ As 
such it will not be subject to change in the G-18841 pending 
rate case of Texas Eastern.* The WS customers are thus 
freed from even contingent liability to pay in the future 
any revenue deficiency suffered by Texas Eastern from 
rendering Winter Service at the unduly preferential 75- 
cent rate. 


3. We must assume on the basis of the contentions of 
Respondent and Texas Bastern with respect to Petitioners’ 
alleged lack of aggrievement, that the Court’s order dis- 
missing the petition for review herein is based upon the 
premise that so long as no increase in Petitioners’ rates 
would result from granting an undue preference to another 
class of service, Petitioners cannot be agrieved by the order 
granting such preference. That Petitioners are aggrieved 
whether or not the lower rate to Winter Service results in 
an increase in Petitioners’ rate would seem, however, to be 
beyond question. 


Rates at issue may be reasonable per se as between the 
seller and a particular class of customers, but the fact that 
there are unjustifiable differences between rates to different 
classes of customers creates unjust discrimination and 
preferences, Western Union Telegraph Co. v. Call Publish- 


* It should be noted that on April 6, 1960, the Commission issued an order 
(attached hereto as Appendix A) relating to the Winter Service rate schedule 
filed by Texas Eastern pursuant to the aforesaid subject order of December 
24, 1939. It appears from said April 6 order that the procedure contemplated 
by the Commission would not even permit consideration of the proper level 
of the 75-cent WS rate “for this winter” in the pending rate case. Since 
it could also not be considered * pee this winter” in the permanent certificate 
hearing to commence on May 2, 1960, because the 75-cent rate cannot be 
retroactively changed, the Commission approach to this problem leaves a 
gap in the period when Texas Eastern’s WS rate is not subject to any 
review. 
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ing Company, 181 US 92, 21 S. Ct. 560; Otter Tail Power 
Company v. Federal Power Commission, 2 FPC 134. 


“Tt occurs to us that one rate in relation to another 
rate may be discriminatory although each rate per se, 
if considered independently, might fall within the zone 
of reasonableness.”? (Otter Tail Power Company, 
supra, at p. 149.) 


The Commission has realized this to be the law under 
the Natural Gas Act: 


‘The matter before us involves that which is fre- 
quently termed a ‘discrimination case’ as distinguished 
from that which is usually called a ‘rate case.’ As so 
designated, the latter type of case generally involves 
a determination as to the reasonableness of rates in 
the sense of whether they are adequate and non-con- 
fiscatory or whether they are excessive and unjust. 
Here we are not concerned with reasonableness in this 
sense, but rather as to whether rates—otherwise pre- 
sumed to be reasonable—are unduly discriminatory or 
preferential. This phase of the proceeding is founded 
primarily upon subsection (b) of Section 4 of the 
‘Act...°? (In Re Northern Natural Gas Company, 14 
FPC 11, 19, aff’d sub. nom., Interstate Power Company 
v. FPC, 236 F 2a 372 (CA-8)). 


Since the courts and the Commission in the first two of 
these cases granted relief (by rate reductions) from undue 
discrimination to the complainant regardless of whether the 
complainant was paying a just and reasonable rate as be- 
tween complainant and seller, we submit that aggrievement 
is proven when undue preference is shown. 
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In the absence of a reasonable relationship between the 
respective 75¢ Winter Service and the General Service 
rates, and the difference between Winter Service and Gen- 
eral Service, the unconditioned bestowal on Winter Service 
customers of a $5,000,000 rate reduction aggrieves Pe- 
titioners in that they are not extended a comparable uncon- 
ditional rate reduction now. It is unrealistic to assume that 
Texas Eastern could afford in its pending rate case to ab- 
sorb a comparable loss of revenues from all of its other 
customers without impairing its ability to render adequate 
service (nor has Texas Eastern given any indication that 
it is willing or able to do so). It is thus prejudicial to Pe- 
titioners to assume that they will receive comparable rate 
reductions in the pending rate case, in addition to the above 
$5,000,000 rate reduction to Winter Service customers. It 
follows that inasmuch as Petitioners purchase approxi- 
mately 20% of the volumes of natural gas which Texas 
Eastern sells, they are being arbitrarily precluded by the 
subject order from their proportionate share of Texas 
Eastern’s assumed ability to absorb a $5,000,000 rate reduc- 
tion. They are accordingly aggrieved by approximately 
$1,000,000. 


4. The Commission glosses over the undue discrimina- 
tion here resulting from its failure to treat Petitioners 
equally with Winter Service customers. It appears to base 
its position on its interpretation of FPC v. Sierra-Pacific 
Power Co., 350 US 348. However, Sierra is not here in 
point. Its basic holding was that a seller under the Federal 
Power Act could not increase without the buyer’s specific 
consent a fixed rate (referred to generally as a ‘‘Mobile”’ 
type of rate), and that the Commission could not approve 
an increase in such a contract rate without first finding as 
a condition precedent that the present rate was not in the 
public interest (one of the criteria for which is whether the 
rate is unduly discriminatory). 
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Here there is no Mobile type of rate involved nor is 
Seller seeking to increase its rate to WS customers. Ac- 
cordingly, the instant case is not one wherein Seller seeks 
to escape from an improvident bargain as in Sierra but it 
concerns the efforts of other customers to prevent what 
they allege to be an unduly preferential and discriminatory 
rate to go into effect without a hearing. 


The Commission’s interpretation of Sierra ignores the 
Commission’s obligations not to authorize unduly discrim- 
inatory rates. It thereby reveals the same failure properly 
to integrate Sections 7 and 4 of the Natural Gas Act that 
is evident in the Commission’s disregard of the Supreme 
Court’s admonition in Atlantic Refining, supra. Thus the 
Commission contends (page 9 of its motion) that: 


“Tt makes no difference that Texas Eastern is ac- 
tually charging less for the winter service than might 
ultimately be found reasonable.’’ 


We submit that what rate Texas Eastern charges for 
winter service now does make a vital difference because 
the point here is not whether Texas Eastern is entitled to 
be relieved of the results of its own improvidence. Rather, 
the point is that unless the court reverses the Commission’s 
order, said order will give WS customers an unalterably 
reduced rate now, as to which Petitioners are not now, and 
cannot in the future be, accorded comparable treatment. 
Such inequality constitutes undue discrimination and ag- 
grievement under Section 4(b), Natural Gas Act.* 


any shall, with respect to any transportation 
the jurisdiction of the Commission, (1) make 

or gr: 

person to any un 

sonable difference in rates, charges, 

either as between localities or as betw: 
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Moreover, the Commission is by no means powerless 
under Sierra, as it appears to assume it is, to prevent such 
a preferential rate going into effect simply because it might 
be an initial rate. In such a case the Commission has the 
specific power and responsibility not to issue a certificate 
for the rendition of the new service unless it is satisfied on 
the basis of an adequate record that the rate involved is in 
the public interest (Natural Gas Act §7(c) and 4(c) ; Atlan- 
tic Refining, supra). There is no such adequate record here. 
The Commission should accordingly withhold the certificate 
or condition it, pursuant to Sections 4(c) and 7(e) of the 
Natural Gas Act, as recommended by Petitioners herein. 
Assuming arguendo a valid need exists for such sales, the 
Commission should require them to be paid for under 
Texas Eastern’s standard General Service(GS) rate sched- 
ule subject to refund until such time as the Commission 
can determine the appropriate rate level in Texas Hastern’s 
pending rate case at Docket No. G-18841, which embraces 
the December 25, 1959-November 15, 1960, period for 
which the WS rate here involved will be in effect. This 
would protect all parties consistent with Atlantic Refining 
Company, supra. 


The Commission also has the responsibility of con- 
sidering the future as well as the present public convenience 
and necessity (which it did not do here) before it issues a 
certificate (City of Pittsburgh, supra). The Sierra case 
cannot accordingly be used as an excuse for the Commis- 
sion’s failure to integrate the rate and certificate sections 
of the Natural Gas Act or for its failure to consider the 
future public convenience and necessity. To seek in another 
rate proceeding to correct an unalterable rate preference 
is to ‘‘lock the barn after the horse has been stolen’’. Peti- 
tioners are hurt now; their proper remedy is now, i.e., in 
this proceeding. 
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5. Aside from the immediate $1,000,000 aggrievement 
‘to Petitioners specified above, there is a broader aggrieve- 
ment here involved which would result from denial of this 
petition. The Natural Gas Act was patently never intended 
to permit a company to charge under the guise of a statu- 
tory emergency, an unduly preferential rate, without a hear- 
' ing, to a new class of service over the repeated and strenu- 
ous objections of other customers, Algonquin Gas Trams- 
mission Company v. FPC, 201 F2d 334; Atlantic Refining, 
supra; Sierra, supra. That is the precise situation here, and, 
| this is the seventh winter in which Texas Eastern has ren- 
' dered some form of ‘‘temporary’’ peaking service at a sub- 
' stantially preferential rate without a hearing. The Court’s 
_ dismissal of the Petition for Review herein is tantamount 
to holding that a customer of a natural gas company has no 
effective redress against an unduly discriminatory rate af 
the Commission concludes, without supporting findings, that 
a statutory emergency exists. This is an open invitation to 
Texas Eastern and the Commission to continue to exploit 
improperly the emergency proviso in Section 7(c) of the 
Act. 


Denial of Petitioners’ right to a hearing herein thus 
makes its aggrievement even broader than the considerable 
immediate agrievement of $1,000,000. Under such circum- 
stances, it is contrary to the public interest to forestall 
Petitioners from the relief herein requested, Leedom v. In- 
ternational Union of Mine, Mill and Smelter Workers, 352 
U 8. 145, 77 S. Ct. 154. 


WHEREFORE, Petitioners respectfully urge the Court 
to rehear, reconsider, and modify its aforesaid order of 
April 5, 1960, and to direct the Commission to remove the 
arbitrary maximum which it has placed in this proceeding 
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upon Texas Eastern’s rates to Winter Service customers 
in the pending rate proceeding. 


Respectfully submitted, 


/s/ Wruuusm CO. Harr 
Wrium C. Harr 
Freperick H. Cuark 
120 East 41st Street 
New York 17, New York 
and 
Joun P. Ranpoupa 
1625 Eye Street, N. W. 
Washington, D. C. 


Attorneys for 


The Ohio Fuel Gas Company 
and 


The Manufacturers Light and Heat Company 
Of Counsel: 


W. F. Lamp 


99 North Front Street 
Columbus 15, Ohio 


Attorney for 
The Ohio Fuel Gas Company 
Wim AnpERson 


800 Union Trust Building 
Pittsburgh 19, Pennsylvania 


Attorney for 


The Manufacturers Light 
and Heat Company 
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CERTIFICATE 


The undersigned, William C. Hart, attorney for Peti- 
_tioners herein, hereby certifies that the foregoing petition 
' for rehearing is presented in good faith and not for delay. 


/s/ Wruuam C. Harr 
Wri C. Harr 


Dated this 19th day 
of April, 1960 at 
New York, New York 


APPENDIX A 


UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Before Commisioners: Jerome K. Kuykendall, Chairman; 
Frederick Stueck, William R. Con- 
nole and Arthur Kline. 


Texas Eastern Transmission Corporation 
Algonquin Gas Transmission Company 


ORDER DENYING JOINT APPLICATION OF 
THE OHIO FUEL GAS COMPANY AND THE 
MANUFACTURERS LIGHT AND HEAT COM- 
PANY FOR RECONSIDERATION, REHEAR- 
ING AND MODIFICATION OF COMMISSION’S 
ORDER ISSUED FEBRUARY 17, 1960 


(Issued April 6, 1960) 


On March 7, 1960, The Ohio Fuel Gas Company and 
The Manufacturers Light and Heat Company (joint peti- 
tioners), jointly filed an application for reconsideration, re- 
hearing and modification of the Commission’s order issued 
on February 17, 1960, in the above-entitled matters.’ 


The Commission, by the aforementioned order issued 
February 17, 1960, for good cause shown, waived the 30-day 
notice requirement provided in the Commission’s Regula- 
tions under the Natural Gas Act with respect to certain 
tariff sheets? and service agreements filed by Texas Eastern 
Transmission Corporation (‘Texas Eastern) on January 21, 
1960, providing for winter service to its existing customers 

1 Joint petitioners do not request reconsideration of that part of the Com- 
mission’s order issued February 17, 1960, with respect to the rate filings of 
Algonquin Gas Transmission Company. Therefore, facts concerning such rate 
filings are omitted from this order. 

2 First Revised Sheets Nos. 65E, 65F, 65G, 65H, 651 and 81C to Texas 
Eastern’s FPC Gas Tariff, Second Revised Volume No. 1, comprising its Rate 


Schedule WS for “winter service”, and 22 service agreements listed in Appendix 
A attached to the order of February 17, 1960. 
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during the winter ending April 15, 1960, and permitted 
such filings to become effective as of December 29, 1959, 
the date on which Texas Hastern’s winter service to its 
customers commenced. Temporary authorization for the 
proposed winter services and volumes specified in the ser- 
vice agreements was granted by letter to Texas Eastern 
dated December 24, 1959, in Docket No. G-18969. 


The joint petitioners object to the rate charges to be 
paid under Texas Eastern’s WS Rate Schedule for winter 
service. Their joint application for reconsideration sets 
forth that they specifically object to the finding and order- 
ing provisions of Commission’s order issued February 17, 
1960, wherein the Commission, for good cause shown, 
waived the 30-day notice requirement provided in the Com- 

-mission’s Regulations under the Natural Gas Act and per- 
mited Texas Bastern’s proposed tariff sheets and service 
agreements to take effect as of December 29, 1959. As 
grounds for their application for reconsideration, joint 
petitioners allege, in substance, that (1) to the best of their 
knowledge, there is insufficient evidence on file with the 
Commission which would adequately support the reason- 
ableness of the rate contained in Texas Hastern’s WS Rate 
Schedule and the WS Rate must accordingly be presumed 
arbitrary and unreasonable and (2) joint petitioners be- 
lieve that the WS Rate fails to recover the cost of rendering 
' WS service and is unduly discriminatory as to joint peti- 
tioners who are required to pay at least the full cost of 
service to them. They contend that the Commission should 
not have authorized said WS Rate without notice of hearing. 


Joint petitioners request the Commission to reconsider, 
rehear and modify its aforementioned order of February 
17, 1960, and to provide for a prompt hearing on the reason- 
ableness of the Winter Service Rate Schedule and as to 
whether the Winter Service authorized for this winter, and 
the rate therefor, are in the public interest. 
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By notice issued by the Secretary on March 22, 1960, 
Texas Eastern’s applications in Docket Nos. G-18968 and 
G-18969, involving winter peaking service, were consoli- 
dated with other related applications and a hearing thereon 
was scheduled to be held commencing May 2, 1960. Joint 
petitioners filed a petition requesting leave to intervene in 
the consolidated proceedings in Docket Nos. G-18968, et al., 
on April 4, 1960. Presumably the aforesaid hearing will 
afford the petitioners full opportunity to cross-examine wit- 
nesses and introduce any evidence they may desire to pre- 
sent regarding their theories as to winter peaking service. 


The Commission finds: 


The joint application of The Ohio Fuel Gas Company 
and The Manufacturers Light and Heat Company, for re- 
consideration, filed on March 7, 1960, in the above-entitled 
matters, sets forth no facts or legal considerations which 
were not fully considered by the Commission prior to the 
issuance of its order of February 17, 1960. 


The Commission orders: 


The joint application for reconsideration, filed by The 
Ohio Fuel Gas Company and The Manufacturers Light and 
Heat Company on March 7, 1960, in the above-entitled mat- 
ters is hereby denied. 


By the Commission. 


Josepx H. Gurrwwe 


Joseph H. Gutride, 
Secretary. 


CERTIFICATE OF SERVICE 


I hereby certify that I have this day served the foregoing Joint 
Petition for Rehearing on all counsel by mailing copies thereof to the 


following at the addresses shown: 


Howarp BE. WanRensR0c£, Solicitor 


Federal Power Commission 
441 G Street 
Washington, D. C. 


Martin L. Friepman, Esquire 
923 Pennsylvania Building 
Washington 4, D. C. (3) 


Swney M. Scurezer, Esquire 
60 Park Place 
Newark 2, New Jersey (3) 


J. Davip Mann, Jz, Esquire 
1230 Pennsylvania Building 
Washington 4, D. C. (3) 


Wu R. Durr, Esquire 
Wyatt Building 
Washington 5, D. C. (3) 


Cuauncey P. Wits, Jz., Esquire 


15 Broad Street 
New York 5, New York (3) 


April 19, 1960 


Francis H. Casxxy, Esquire 
Cuartzs BE. McGzr, Esquire 
1145 Nineteenth St., N. W. 
Washington 6, D. C. (3) 


Vincent P. McDevirr, Esquire 
Samvuev G. Mier, Esquire 
Evcene J. Braptey, Esquire 
Henry P. Suuiivan, Esquire 
1000 Chestnut Street 
Philadelphia 5, Penn. (3) 


Harry A. Pors Jz, Esquire 
Ricuarp N. Merriman, Esquire 
910 17th Street, N. W. 
Washington 6, D. C. (3) 


Roserr B. Listz, Esquire 


177 Montague Street 
Brooklyn 1, New York (3) 


/s/ Wruum C. Harr 
Wilham C. Hart 
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